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U.S. Customs Service 


Treasury Decisions 


19 CFR Parts 141, 143, 145, 148 
(T.D. 89-82) 


CUSTOMS REGULATIONS AMENDMENTS CHANGING THE 
MAXIMUM AMOUNT FOR INFORMAL ENTRIES TO $1250 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: Under current Customs Regulations, a shipment must 
generally be valued at $1000 or less to qualify for informal entry 
procedures. This document amends various parts of the Customs 
Regulations to raise the $1000 ceiling to $1250. 

Public Law 98-573, dated October 30, 1984, amended 19 U.S.C. 
1498(a)(1) by granting the Secretary of the Treasury the authority 
to increase the informal entry limit from $250 to $1250. When the 
Customs Service originally implemented the statutory change in 
1985, it decided to set the maximum for informal entry at $1000, re- 
serving the option to raise the limit to the statutory maximum at a 
subsequent time. Customs has now determined that in order to 
devote its resources to higher priority, higher valued shipments, it 
is appropriate to raise the limit for informal entry to the statutory 
maximum. 


DATE: These regulatory amendments are effective October 1, 1989. 
FOR FURTHER INFORMATION CONTACT: 


Operational Aspects: Esther Mandelay, Office of Inspection and 
Control, (202) 566-8151. 


Legal Aspects: Norman King, Entry Rulings Branch, (202) 
566-5856. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


All merchandise which is imported into the customs territory of 
the United States is subject to entry and clearance procedures. Sec- 
tion 484(a), Tariff Act of 1930, as amended (19 U.S.C. 1484(a)), pro- 
vides that the “importer of record” of imported merchandise or his 
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agent shall make entry by filing such documentation as is necessary 
to enable the Customs officer to determine whether the merchan- 
dise may be released from Customs custody and to ascertain proper- 
ly the duties on the merchandise as well as whether other legal re- 
quirements are met. Part 142, Customs Regulations (19 CFR Part 
142), implements section 484, and prescribes procedures applicable 
to most Customs entry transactions. These procedures, known as 
formal entry procedures, generally require the filing of Customs 
forms as well as commercial documents pertaining to the 
transaction. 

Section 498, Tariff Act of 1930, as originally enacted, authorized 
the Secretary to prescribe rules and regulations for, among other 
things, the declaration and entry of shipments the aggregate value 
of which did not exceed $250. Regulations setting forth procedures 
for such shipments were issued in Subpart C of Part 143, Customs 
Regulations (19 CFR Part 143, Subpart C), entitled “Informal En- 
tries”. Informal entry procedures are less burdensome than their 
formal counterparts. For example, with the assent of the district di- 
rector of Customs, merchandise eligible for informal entry may be 
entered simply by means of a commercial invoice which contains a 
signed declaration by the importer. 

Section 206 of Public 98-573, dated October 30, 1984, amended 
section 498, Tariff Act of 1930, as amended (19 U.S.C. 1498), by 
granting, with certain exceptions, the Secretary of the Treasury the 
authority to raise to $1250 the maximum amount for informal en- 
try status. On July 23, 1985, Customs published a number of con- 
forming amendments in the Federal Register (50 FR 29949), includ- 
ing one raising the limit for which informal entries could be filed. 
However, Customs raised the limit to only $1000 and preserved the 
option of raising the limit further until after it could evaluate the 
operational effect of this increase. 

On December 16, 1987, Customs published a proposal in the Fed- 
eral Register (52 FR 47729), to change the procedures for the clear- 
ance of cargo carried by express consignment operators or carriers. 
One purpose of that proposal, which was published as a final rule in 
the May 8, 1989, Federal Register (54 FR 19561), and was effective 
June 7, 1989, was to provide more expedited clearance procedures 
for processing of such cargo. In that document, the limit for which 
informal entry procedures could be used for cargo carried by ex- 
press consignment operators or carriers was raised from $1000 to 
$1250. 

On January 23, 1989, Customs published a proposal in the Feder- 
al Register (54 FR 3492), to increase the informal entry limit for all 
other entry filers from $1000 to $1250. In that proposal it was noted 
that the informal entry procedures were less burdensome to Cus- 
toms and the importing public and that they should be uniformly 
set at the statutory limit for all importers. 
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Since publication of the proposed rule it was noted that the infor- 
mal entry procedures in section 148.23(c), Customs Regulations (19 
CFR 148.23(c)), related to the clearance of articles accompanying 
persons arriving in the United States and properly listed on their 
baggage declaration, were inadvertently omitted from the proposed 
rule. In order to conform that provision to the other informal entry 
provisions, an appropriate regulatory amendment is included here- 
in. Inasmuch as this amendment merely conforms the cited provi- 
sions to other related provisions which were specifically noted in 
the proposed rule and is procedural in nature, notice and public 
procedure are deemed unnecessary, pursuant to 5 U.S.C. 553(b)B), 
and a delayed effective date relative thereto, is not required, pursu- 
ant to 5 U.S.C. 553(d)(3). 


ANALYSIS OF COMMENTS 


Ten comments were received in response to the notice published 
in the Federal Register on January 24, 1989 (54 FR 3492). Eight of 
the commenters supported increasing the monetary limit for infor- 
mal entries. Some of these commenters favored increasing the mon- 
etary limit to $2500 and introducing such change at the beginning 
of a calendar quarter. One of these commenters also noted that 
items covered by import alerts may not be subject to the same scru- 
tiny under the change as they previously were. In addition, the two 
commenters that did not support the proposal, expressed concern 
that the change would increase Customs paperwork burden, would 
be contrary to the automation efforts of Customs and Customs bro- 
kers, and would weaken safeguards to assure compliance. 

Based on our review of the comments, we note the following: 

1. The suggestion to raise the informal entry monetary limit 
above $1,250 would require additional statutory authority. 

2. The suggestion to introduce the change at the beginning of a 
calendar quarter, which would provide a clean break for data com- 
parison purposes, has been incorporated herein. 

3. We agree that the interception of commodities subject in im- 
port alerts is a matter of concern. We, however, do not believe that 
the increase in the informal entry monetary limit will alter the 
need for scrutiny regarding these matters. The import alert infor- 
mation can be placed in the Customs Automated Commercial Sys- 
tem (ACS) which is currently being utilized by many entry filers for 
informal entry purposes. Also, district directors of Customs, as cur- 
rently authorized, may require merchandise to be covered by a for- 
mal entry, with an appropriate bond, if deemed necessary for im- 
port admissibility enforcement purposes. 

4. The extension of the informal entry provision will not conflict 
with automation efforts. Currently, many entry filers are using 
ACS to file informal entries. We are working toward further auto- 
mation of the informal entry procedures. We believe this will result 
in greater reconciliation of entries and bills of lading/air waybills. 
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Compliance safeguards would not be weakened since the enforce- 
ment cargo selectivity system for informal entries will provide a 
sound basis for Customs to deal with these areas. We previously 
noted in T.D. 86-143 and T.D. 89-53, when responding to similar 
comments, that audits and intensive examinations have been suc- 
cessful in insuring compliance with laws and regulations. 


DETERMINATION 


After carefully analyzing the comments received and further con- 
sideration of the matter, it has been determined to adopt the regu- 
latory changes as proposed with the modifications noted. 


REGULATORY FLexipitiry Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.) it is certified that, if adopted, the proposed 
amendment will not have a significant impact on a substantial 
number of small entities. Accordingly, it is not subject to the regula- 
tory analysis or other requirements of 5 U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


DRAFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
Regulations and Disclosure Law Branch, U.S. Customs Service. 
However, personnel from other offices participated in _ its 
development. 


List oF SUBJECTS 


19 CFR Part 141 
Customs duties and inspection, Imports. 


19 CFR Part 143 
Customs duties and inspection, Imports. 


19 CFR Part 145 
Customs duties and inspection, Imports, Postal service. 


19 CFR Part 148 
Customs duties and inspection, Imports. 


AMENDMENTS 


Parts 141, 143, 145, and 148 (19 CFR Parts 141, 143, 145, and 148) 
are amended as set forth below. 
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PART 141—ENTRY OF MERCHANDISE 
1. The authority citation for Part 141 continues to read as follows: 
Authority: 19 U.S.C. 66, 1448, 1484, 1624. 
* * * * * 


* * 


Subpart F is also issued under 19 U.S.C. 1481. 

* * * * * * * 

2. Section 141.82 is amended by removing “$1000”, where it ap- 
pears in paragraph (d), and inserting in its place “$1250”. 


PART 143—CONSUMPTION, APPRAISEMENT AND 
INFORMAL ENTRIES 


1. The general authority citation for Part 143 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1481, 1484, 1498, 1624. 


2. Section 143.21 is amended by removing “$1000”, where it ap- 
pears in paragraphs (a), (b), (c), (f(g) and (1), and inserting in its 
place “$1250”. 

3. Section 143.22 is amended by removing “$1000” and inserting 
in its place “$1250”. 

4. Section 143.23 is amended by removing “$1000”, where it ap- 
pears in paragraph (d), and inserting in its place “$1250”. 

5. Section 143.29 is amended by removing “$1000” where it ap- 
pears in the introductory text to that section and paragraph (a) 
thereof and inserting in its place “$1250”. 


PART 145—MAIL IMPORTATIONS 


1. The authority citation for Part 145 continues to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1624. 
* * * * 


* * % 


Section 145.12 also issued under 19 U.S.C. 1315, 1484, 1498; 
* * * * * 


* * 


Section 145.35 also issued under 19 U.S.C. 1498; 
* * * * * 


* * 


2. Section 145.12 is amended by removing “$1000”, where it ap- 
pears in paragraphs (a)(2), (a\(3), (b) and (c), and inserting in its 
place “$1250”. 

3. Section 145.35 is amended by removing “$1000” and inserting 
in its place “$1250”. 

4. Section 145.41 is amended by removing “$1000” and inserting 
in its place “$1250”. 
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PART 148—PERSONAL DECLARATIONS AND EXEMPTIONS 
1. The general authority for Part 148 continues to read as follows: 


Authority: 19 U.S.C. 66, 1496, 1624. The provisions of this Part, ex- 
cept for Subpart C, are also issued under General Note 8, Harmo- 
nized Tariff Schedule of the United States, 19 U.S.C. 1202. 

2. Section 148.23 is amended by removing “$1000”, where it ap- 
pears in paragraphs (c)(1) and (c)(2), and inserting in its place 
“$1250”. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: August 25, 1989. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 31, 1989 (54 FR 36025)] 


ERRATA 


(T.D. 89-71) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATE FoR May 1989 


Please make the following corrections to T.D. 89-71 that was pub- 
lished in the Customs BuLLetin, Vol. 23, No. 32, dated August 9, 1989. 


The correct rates for Germany deutsche mark for the dates listed 
below should be as follows: 


May 22, 1989 $0.497760 
May 25, 1989 .501379 





U.S. Customs Service 


General Notices 


19 CFR Part 113 
REFUSAL TO ACCEPT NEW BONDS UNDER 19 CFR 113.38 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice informs the public that no new bonds un- 
derwritten by American Motorists Insurance Company will be ac- 
cepted in the Pacific Region by virtue of 19 CFR 113.38. 


FOR FURTHER INFORMATION CONTACT: Robert Koval, U.S. 
Customs Service, P.O. Box 2071, Main Post Office, Los Angeles, CA 
90053 (213-894-0169). 


SUPPLEMENTARY INFORMATION: Under 19 CFR 113.38(c)(2), a 
Regional Commissioner of Customs may refuse to accept for filing 
any new bond underwritten by a surety that the Regional Commis- 
sioner finds to be significantly delinquent in more than one district 
within the Region. The Regional Commissioner of Customs, Pacific 
region, found the American Motorists Insurance Company to be de- 
linquent under that regulatory provision. The Regional Commis- 
sioner notified the surety of the intended action by letter dated Jan- 
uary 17, 1989. 
The text of that letter is as follows: 


Dated: August 11, 1989 
File: ENF-4-0:C:0 RJK 
American Motorists INsuRANCE Co. 
One World Trade Center, Suite 1525 
New York, New York 10048 


ATTN: Mr. James Gorman 


Re: American Motorists Insurance Company 
Notice of Nonacceptance of Bonds 


Dear Mr. Gorman: 

On August 3, 1989, the United States Court of Appeals for the Federal Circuit, af- 
firmed the C.I.T. decision dismissing American Motorists suit to enjoin Customs from 
imposing sanctions. 

Consequently, the Pacific Region will instruct the District Directors, Pacific Re- 
gion, not to accept any new American Motorists bonds for a period of four (4) days 
commencing at 12:01 A.M., P.S.T., Tuesday, August 15, 1989 and ending at 11:59 
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P.M., P.S.T., Friday, August 18, 1989, or until American Motorists has tendered pay- 
ment of its obligations to U.S. Customs, whichever is later. 

Since several Ports may have previously refused to accept American Motorists 
bonds for a period of one (1) day, the remaining sanction period is limited to four (4) 
days for a total of five (5) full days. 

A copy of this Notice is being sent to the Director, Carriers, Drawback and Bonds 
Division, Customs Headquarters, Washington D.C., for publication in the Customs 
Bulletin. Notice will also be given to the importing public by posting a copy of this 
decision in the Pacific Region customhouses. 

If you have any questions, you may call Robert Koval at (213) 894-0169. 


Sincerely, 

Aan D. WALLs, 

(for Quintin L. Villanueva, Jr., 
Regional Commissioner) 


As required by 19 CFR 113.38, the Regional Commissioner of Cus- 
toms has notified this Headquarters. 
This Notice notifies the public of the Customs action. 


Dated: August 18, 1989. 


JOHN DuRANT, 
Director, 
Commercial Rulings Division. 


NOTICE THAT ENTRY/ENTRY SUMMARY REQUIRED FOR 
IMPORTATION OF HONG KONG TEXTILES; CHANGE OF 
EFFECTIVE DATE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of change of effective date. 


SUMMARY: Customs published a notice in the Federal Register (54 
FR 13292) on March 31, 1989, stating that Customs was delaying 
implementation of the requirement that an entry/entry summary 
(“live” entry) be filed for all textiles and textile entries of Hong 
Kong origin which have a textile category number. The effective 
date set for the requirement in that notice was September 1, 1989. 
A determination has been made to delay the effective date of the re- 
quirement until January 1, 1990. 


EFFECTIVE DATE: January 1, 1990. 


FOR FURTHER INFORMATION CONTACT: Dick Crichton, Office 
of Trade Operations, (202) 566-9443 or Ilene Gilbert, Office of Trade 
Operations, (202) 566-6006. 
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SUPPLEMENTARY INFORMATION: 


On January 5, 1989, Customs published a document in the Feder- 
al Register (54 FR 349), stating that Customs will require the filing 
of an entry/entry summary (“live” entry) for all textiles and textile 
products which have a textile category number, effective February 
1, 1989. A correction document for that notice was published in the 
Federal Register (54 FR 1844) on January 17, 1989. On February 1, 
1989, Customs published a notice in the Federal Register (54 FR 
3281), changing the effective date to April 1, 1989. Another notice of 
change was published in the Federal Register on March 31, 1989 (54 
FR 13292) delaying the effective date of the entry/entry summary 
requirements for Hong Kong textiles and textile articles until Sep- 
tember 1, 1989, when it was expected that a more modern environ- 
ment would have been available to allow electronic filers an option 
to separate payment of duty from the filing of the entry summary 
documentation. A decision has been made by Customs to again de- 
lay the entry/entry summary requirements for Hong Kong textiles 
and textile products. The effective date of the requirement is now 
January 1, 1990. This document is a notice of the delayed effective 
date. 


Dated: August 28, 1989. 
MicHAEL ScumitTz, 


Acting Commissioner of Customs 


[Published in the Federal Register, August 30, 1989 (54 FR 35983)] 








U.S. Customs Service 
Proposed Rulemakings 


19 CFR Part 134 


PROPOSED CUSTOMS REGULATIONS AMENDMENT RELAT- 
ING TO THE COUNTRY OF ORIGIN MARKING OF NATIVE 
AMERICAN-STYLE ARTS AND CRAFTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; solicitation of comments. 


SUMMARY: This document sets forth a proposed amendment to 
the Customs Regulations concerning the country of origin marking 
of arts and crafts which incorporate Native American design motifs, 
materials or construction. More permanent methods of marking are 
proposed than are currently required to prevent removal of country 
of origin markings after importation, but before sale to consumers, 
thereby preventing the articles from being deceptively or mistaken- 
ly offered and purchased as actual products produced by Native 
Americans. Comments from interested parties will be considered 
before a final rule is issued. 


DATE: Comments must be received on or before October 2, 1989. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, Room 
2119, U.S. Customs Service, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Lorrie Rodbart, 
Value, Special Programs and Admissibility Branch, (202) 566-5765. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
requires, subject to certain specified exceptions, that every article of 
foreign origin imported into the United States shall be permanently 
marked in a conspicuous place as legibly, indelibly, and permanent- 
ly as the nature of the article will permit in a manner as to indicate 
to an ultimate purchaser in the United States 1e English name of 
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the country of origin of the article. Part 134, Customs Regulations 
(19 CFR Part 134), implements the country of origin marking re- 
quirements and exceptions of 19 U.S.C. 1304. Although 19 CFR 
134.41(a) provides that the marking requirements are best met by 
marking worked into an article at the time of manufacture, the reg- 
ulations generally permit any method of marking, including paper 
sticker labels, that will remain on the article during handling until 
it reaches the ultimate purchaser unless deliberately removed. See 
19 CFR 134.41(b) and 134.44. Definite methods of marking specific 
articles are provided for in 19 CFR 134.43. 

There have been various concerns that imported jewelry and arts 
and crafts which look like genuine Native American products are 
being deceptively or mistakenly offered for sale as actual products 
of Native Americans after deliberate removal of the required coun- 
try of origin labels or other markings. These concerns were ad- 
dressed in Section 1907(c) of the Omnibus Trade and Competitive- 
ness Act of 1988 (Pub. L. 100-418). That Act directs the Customs 
Service to prescribe and implement within one year regulations 
which require indelible and permanent country of origin marking, 
to the greatest extent possible, on all imported Native American- 
style jewelry and arts and crafts. New requirements concerning jew- 
elry were set forth in a notice of proposed rulemaking published in 
the Federal Register on February 10, 1989 (54 FR 6418). That propo- 
sal would add a new paragraph (c) to § 134.43. This separate pro- 
posed regulation amendment concerning Native American-style 
arts and crafts proposes to add a paragraph (d) to require indelible 
country of origin marking on such arts and crafts by means of cut- 
ting, die-sinking, engraving, stamping, or other equally permanent 
method. 

Section 1907(c) of the Act requiring the implementation of regula- 
tions concerning country of origin marking of Native American- 
style arts and crafts resulted from a Senate floor amendment to the 
trade bill. In the discussion preceding the adoption of that amend- 
ment, Senator Domenici, the amendment’s sponsor, inserted into 
the Congressional Record the following statement which he said 
was designed to provide guidance to Customs in defining Native 
American handicrafts: 


The most appropriate definition of what is genuine Native 
American handicraft product (arts, crafts, and jewelry) is found 
in 25 CFR 308.3a (emphasis added). It reads as follows: 

“Objects produced by Indian craftsmen with the help of only 
such devices as allow the manual skill of the maker to condi- 
tion the shape and design of each individual product.” 

The regulation proposed by the U.S. Customs Service in 1986 
contain appropriate descriptive information regarding Native 
American arts, crafts and jewelry. 

While it is clear that a detailed description of what these 
items look like is helpful to a Customs agent, such descriptions 
cannot be all encompassing. The thrust of the amendment is to 
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ensure that consumers may distinguish between authentic Na- 
~ en products and the look-alikes from around the 
world. 

The U.S. Customs Service is encouraged to coordinate with 
the Department of Interior, Bureau of Indian Affairs to ensure 
that the intent of this provision is carried out. 133 Cong. Rec. 
$9444 (daily ed. July 8, 1987). 


The definition of a genuine Native American handicraft found in 
25 CFR 308.3a is a combination of the producer of the product (Indi- 
an craftsmen) and the method of production (with the help of only 
such devices as allow the manual skill of the maker to condition the 
shape and design of each individual product). We do not find this 
definition to be instructive in defining “Native American-style arts 
and crafts” as that term is used in section 1907(c). 

First, the thrust of section 1907(c) is to require indelible marking 
on imported goods which look like arts and crafts made by Native 
Americans but in fact were not produced by Native Americans. Sec- 
ond, unlike genuine Native American handicrafts which are by defi- 
nition produced with the help of only such devices as allow the 
manual skill of the maker to condition the shape and design of each 
individual product, as the legislative history makes clear, imported 
articles which look like Native American arts and crafts may have 
been mass produced rather than handcrafted. Thus, neither portion 
of the definition regarding the producer of the product nor the 
method of production is applicable in identifying imported Native 
American-style arts and crafts. 

Moreover, according to the U.S. Department of the Interior, Indi- 
ans Arts and Crafts Board, the definition of Native American hand- 
icrafts purposely makes no mention of what genuine Native Ameri- 
can handicrafts look like “because contemporary craftsmen necessa- 
rily develop new approaches to the use of traditional materials, 
adopt new materials, and they necessarily arrive at new finished 
products of these materials in expressing their changing culture.” 
(Latter dated April 6, 1989, submitted to Customs regarding pro- 
posed Customs Regulations Amendment relating to country of ori- 
gin marking of jewelry, published in the Federal Register on Febru- 
ary 10, 1989). 

Considering the purpose of section 1907(c), which is to ensure that 
consumers can distinguish between genuine Native American prod- 
ucts and imported look-alikes, the proposed amendment merely de- 
fines Native American-style arts and crafts as: arts and crafts, such 
as pottery, rugs, blankets, kachina dolls, and baskets, which incor- 
porate traditional Native American design motifs, materials or con- 
struction and therefore look like, and could possibly be mistaken 
for, arts and crafts made by Native Americans. While we recognize 
the fact that not all genuine Native American handicrafts incorpo- 
rate “traditional” design motifs, materials or construction, we are 
of the opinion that the imports of Native American-style arts and 
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crafts which consumers are likely to mistake for the genuine arti- 
cles are likely to incorporate “traditional” design motifs, materials 
or construction. 

In view of the requirement that regulations be in place by August 
23, 1989, pursuant to Section 1907(c) of the Act; comments are re- 
quested within 30 days of publication. Comment is particularly 
sought on the question of identification of Native-American arts 
and crafts. 


EXECUTIVE OrDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in E.O. 12291. Accordingly, no regulatory impact analysis 
has been prepared. 


REGULATORY FLexipitity Act 


Pursuant to the provisions of the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that the regulation amendment will 
not have a significant impact on a substantial number of small enti- 
ties. Accordingly, it is not subject to the regulatory analysis or other 
requirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was James C. Hill, Regula- 


tions and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices participated in its development. 


List or SupJects IN 19 CFR Part 134 
Customs duties and inspection, labeling, packaging and 
containers. 
PROPOSED AMENDMENT 
It is proposed to amend Part 134, Customs Regulations (19 CFR 
Part 134), as set forth below: 
PART 134—COUNTRY OF ORIGIN MARKING 


1. The authority citation for Part 134 would continue to read as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States), 1304, 1624. 


2. It is proposed to amend section 134.43 by adding a new para- 
graph at the end thereof designated as paragraph (d) to read as 
follows: 


§ 134.43 Methods of marking specific articles. 


* * * * * * 


(c) [Reserved] 
(d) Native American-style arts and crafts. 
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(1) Definition. Native American-style arts and crafts are arts and 
crafts, such as pottery, rugs, blankets, kachina dolls and baskets, 
which incorporate traditional Native American design motifs, 
materials or construction and therefore look like, and could possibly 
be mistaken for, arts and crafts made by Native Americans. 

(2) Method of Marking. Except as provided for in 19 U.S.C. 
1304(aX(3) and § 134.32 of this part, Native American-style arts and 
crafts must be indelibly marked with the country of origin by 
means of cutting, die-sinking, engraving, stamping, or some other 
equally permanent method. On textile articles, such as rugs and 
blankets, a sewn-in label is considered to be an equally permanent 
method. Less permanent methods of marking, such as adhesive la- 
bels, will only be accepted if, because of the nature of an article, it 
is technically or commercially infeasible to mark by a more perma- 
nent method. 

WILLIAM VON Raas, 
Commissioner of Customs. 


Approved: August 25, 1989. 
SALVATORE R. MartTocue, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 31, 1989 (54 FR 36039)] 


PROPOSED INTERPRETIVE RULE REGARDING THE TRANS- 
SHIPMENT AND TRANSPORTATION OF TUNA CAUGHT 
OUTSIDE THE EXCLUSIVE ECONOMIC ZONE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: Customs has received requests from certain parties 
that it reconsider its interpretation of rules relating to the trans- 
shipment and transportation of tuna. Specifically, these requestors 
asked Customs to determine whether the transportation of tuna is, 
under various circumstances, within the meaning of “fisheries” as 
defined for purposes of vessel documentation in 46 U.S.C. 
12101(a)(1). One requestor asked whether a foreign-flag vessel which 
catches tuna on the high seas outside the Exclusive Economic Zone 
(EEZ), transports them to a point within the EEZ but outside U'S. 
territorial waters, and off-loads the tuna onto a U.S.-flag vessel has 
transported such fish within the meaning of Section 12101(a\(1). A 
U.S. importer also requested a ruling on whether a foreign-flag ves- 
sel which catches tuna on the high seas outside the EEZ, transports 
the fish through the EEZ and U.S. territorial waters, and lands its 
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fish in Guam, has transported the fish as defined by Section 
12101(a\(1). 

Customs must determine whether a vessel not documented for 
the fisheries has engaged in the fisheries when it transports fish it 
caught on the high seas outside the EEZ through the EEZ and the 
territorial waters. A related issue is whether such a vessel may 
transport, through the EEZ and territorial waters, fish transferred 
to it on the high seas. 

This document invites comments with respect to the operations of 
the above vessels as they pertain to engagement in the “fisheries,” 
as defined in 46 U.S.C. 12101(a)(1). 


DATE: Comments must be received on or before October 30, 1989. 


ADDRESS: Written comments (preferably in triplicate) may be sub- 
mitted to and inspected at the Regulations and Disclosure Law 
Branch, Room 2119, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Glen E. Vereb, Carri- 
er Rulings Branch, Office of Regulations and Rulings 
(202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Commercial Fishing Industry Vessel Anti-Reflagging Act of 
1987 (the Act) (Pub. L. 100-239; 101 Stat. 1778) amended 46 U.S.C. 
12101(6) by changing the definition of “fisheries” set forth therein 
to include the “processing, storing, and transporting (except in for- 
eign commerce)” of fish and related fishery resources in United 
States navigable waters and the Exclusive Economic Zone (EEZ), as 
well as the catching-related activities provided for in the former 
definition. Accordingly, the new definition of fisheries, now set 
forth in 46 U.S.C. 12101(a)(1) reads as follows: 


“fisheries” includes processing, storing, transporting (except in 
foreign commerce), planting, cultivating, catching, taking, or 
harvesting fish, shellfish, marine animals, pearls, shells, or 
marine vegetation in the navigable waters of the United States 
or in the exclusive economic zone. 


The stated primary purpose of the Act was to prohibit the reflag- 
ging of foreign-built processing vessels as vessels of the United 
States for operation in the domestic fisheries under the Magnuson 
Fishery Conservation and Management Act (16 U.S.C. 1811, et. seq.) 
(FCMA). The Act was to further “the fundamental purposes of the 
[FCMA] by displacing foreign-built with domestically-built fishing 
industry vessels in U.S. fisheries.” The Act was intended to “harmo- 
nize” or “reconcile” differences between fisheries and maritime law. 
In the House Report on this Act (H.R. Rep. No. 100-423, 100th 
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Cong., 1st Sess. (1987) published at 1987 U.S.C.C.A.N. 3245), this 
was described as “the genesis of the legislation.” 

Section 12108(b) of Title 46 of the United States Code limits em- 
ployment in the fisheries to a fishery-documented vessel, “[s]ubject 
to the laws of the United States regulating the fisheries. * * *” 
Under 46 U.S.C. 12108(a), only a vessel eligible for documentation 
(i.e, over five net tons and owned by a citizen) which was built in 
the United States may be documented for the fisheries. 

The provision relating to the landing of fish in the United States 
in the Nicholson Act (46 U.S.C. App. 251(a)) has not been changed 
since its enactment in 1950. Under the Nicholson Act, 


no foreign-flag vessel shall * * * land in a port of the United 
States its catch of fish taken on board such vessels on the high 
seas or fish products processed therefrom, or any fish or fish 
products taken on board such vessel on the high seas from a 
vessel engaged in fishing operations or in the processing of fish 
or fish products. 


Since this prohibition is directed against foreign-flag vessels, a 
United States-flag, foreign-built vessel (which cannot be document- 
ed for the coastwise or fisheries trade) can land in the United States 
fish it has caught or received on the high seas without violating the 
Nicholson Act. Furthermore, Customs has held that the Nicholson 
Act does not apply to prohibit a foreign-flag vessel from landing in 


Guam, American Samoa, or the Commonwealth of the Northern 
Mariana Islands, fish it has caught or taken on board on the high 
seas. 

The facts as presented by the first petitioner are as follows: A 
Japanese fishing vessel longlines for yellow fin or big-eye tuna in 
international waters outside the 200-mile EEZ. Upon completing its 
fish-catching operations, the vessel travels toward Hawaii and un- 
loads its tuna within the EEZ, but outside the three-mile United 
States territorial waters, on a United States-owned and documented 
vessel. The United States vessel is owned by a duly incorporated 
business in the State of Hawaii with 75 percent ownership by Unit- 
ed States citizens and 25 percent ownership by foreigners. The ves- 
sel was built in the United States and its previous owners were all 
United States citizens. The United States vessel then unloads its 
cargo of tuna in Honolulu. Approximately 80 percent of the cargo is 
shipped by air to Japan. The remaining 20 percent is sold locally. 

It is apparent that the transshipment to the United States vessel 
outside United States territorial waters is not considered to be a 
“landing” of fish within the meaning of the Nicholson Act. The peti- 
tioners contend, however, that the use of a foreign-flag vessel to 
transport fish from a point outside the EEZ to a point inside the 
EEZ, but outside United States territorial waters, is not an engage- 
ment in the “fisheries,” for purposes of the vessel documentation 
requirements. 
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The facts as presented by the second requestor are as follows: 
Japanese and Taiwanese fishing vessels longline for yellow fin and 
big eye tuna in international waters outside the EEZ. Upon com- 
pleting their fishing operations, the vessels land their catch in 
Guam and it is sold to American and foreign enterprises. 

Customs has held that the Nicholson Act does not apply to pro- 
hibit a foreign-flag vessel from landing in Guam fish that vessel has 
caught or taken on board on the high seas. Customs must deter- 
mine, however, whether the use of a foreign-flag vessel to transport 
fish it has caught outside the EEZ from a point outside the EEZ to 
Guam is an engagement in the fisheries for purposes of vessel docu- 
mentation requirements. 

Customs will also consider whether the following constitute an 
engagement in the fisheries: (1) the transportation through the EEZ 
and the territorial waters, by a vessel not documented for the fish- 
eries, of fish caught on the high seas outside the EEZ by that vessel; 
(2) the transportation through the above described area, by a vessel 
not documented for the fisheries, of fish transshipped to that vessel 
on the high seas outside the EEZ; (3) the transportation, by a vessel 
not documented for the fisheries, of fish caught by that vessel on 
the high seas to a point in the EEZ where the fish are transshipped 
to vessel documented for the fisheries. 


CoMMENTS 


Before making a determination on these matters, Customs invites 
written comments from interested parties on the above issues. The 
requests for reinterpretation received by Customs, as well as all 
comments received in response to this notice, will be available for 
public inspection in accordance with the Freedom of Information 
Act (5 U.S.C. 552) and Section 1.6, Treasury Department Regula- 
tions (31 CFR 1.6), and Section 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 
a.m. and 4:30 p.m. at the Regulations and Disclosure Law Branch, 
Room 2119, Customs Headquarters, 1301 Constitution Ave, NW., 
Washington, D.C. 


DRAFTING INFORMATION 


The principal author of this document was Joseph J. DeSanctis, 
Regulations and Disclosure Law Branch, Office of Regulations and 
Rulings, U.S. Customs Service. However, personnel from other of- 
fices participated in its development. 


MIcHAEL H. Lang, 
Acting Commissioner of Customs. 
Approved: August 14, 1989. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 31, 1989 (54 FR 36038)] 
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ERRATUM 


19 CFR Part 12 


PROPOSED CUSTOMS REGULATION AMENDMENT TO THE 
DEFINITION OF SWITCHBLADE KNIVES; CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; solicitation of comments; correction. 


SUMMARY: This document was originally published as a Proposed 
Rulemaking in the Customs BuLLeTIN, Vol. 23, No. 35, dated August 
30, 1989, appearing on pp. 33-37. 

Please make the following correction: 

Page 34, line 24, correct “not” to read “now”. 
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OPINION 


AquiLino, Judge: This and two other actions between the same 
parties, CIT Nos. 84-08-01215 and 84~-10-01447, which arise out of 
an antidumping investigation of fresh cut roses from Colombia, 
have been reassigned to me for disposition. In this action, the plain- 
tiff has interposed a motion for judgment upon the record compiled 
by the U.S. International Trade Commission (“ITC”) in reaching its 
final determination that an industry in the United States is not ma- 
terially injured, or threatened with material injury, by reason of 
the rose imports investigated. 49 Fed. Reg. 36,712 (Sept. 19, 1984); 
USITC Pub. 1575 (Sept. 1984). 


I 


After the International Trade Administration, U.S. Department 
of Commerce had published Fresh Cut Roses From Colombia; Final 
Determination of Sales at Less Than Fair Value,'! the ITC, by a vote 
of three to one, reached the final negative injury determination? at 
issue herein. The views of the majority are summarized as follows: 


149 Fed. Reg. 30,765 (Aug. 1, 1984). This final determination is the focus of the actions docketed under CIT Nos. 
84-08-01215 and 84-10-01447. 
2One commissioner did not participate in the determination. See Pub. 1575 at 1, n. 2. 


23 
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Imports of fresh cut roses from Colombia have had no materi- 
al impact on the domestic industry, in spite of a sharp increase 
in imports during January 1981-March 1984, the period under 
investigation. The domestic industry is in a healthy condition; 
domestic production, shipments, profits and productivity have 
all increased. Further, the increase in U.S. consumption more 
than accounts for the increase in imports from Colombia. Aver- 
age prices for domestic roses also increased steadily. Although 
in some instances the imported roses from Colombia have un- 
dersold domestic roses, in a number of instances, the imported 
roses from Colombia oversold domestic roses on a delivered ba- 
sis. Potential increases in imports from Colombia present no 
threat of material injury to the domestic industry because the 
industry has exhibited the strength to withstand import compe- 
tition, and the projected increase in imports is small relative to 
the domestic market and past increases. Pub. 1575 at 3. 


The commissioner in dissent determined a threat of material inju- 
ry to the domestic industry to exist, based on the following 
approach: 


* * * First, imports of roses from Colombia are increasing at an 
accelerating rate both in volume and in the share of the U'S. 
market they command. Second, recent expansion of Colombian 
production capacity is just beginning to affect the domestic 
market. Finally, because of the special nature of the product 
which is the subject of this investigation, the effect of mounting 
competition from LTFV imports from Colombia will be materi- 
al injury to the domestic industry which is already showing 
signs of strain. Pub. 1575 at 13. 


II 


This action has been brought pursuant to 19 U.S.C. §1516a 
(aX2XA)G) and (B\ii). Jurisdiction is based on 28 U.S.C. § 1581(c). 
The plaintiff has submitted a voluminous brief in support of its mo- 
tion for judgment on the record which contests, for the most part, 
the ITC majority’s views of the evidence gathered during the inves- 
tigation. The plaintiff argues that the Commission “ignored perti- 
nent facts of record’ and 


based its decision upon erroneous data contained in the * * * 
staff report which in part were the result of mathematical and 
conceptual errors, and in part failed to include all of the cor- 
rected responses to the Commission’s questionnaire submitted 
by domestic rose growers. * * *4 


The plaintiff has sought to buttress its viewpoint by submitting as 
an appendix to its brief some 228 printed sheets purporting to “‘cor- 
rect” the data. The defendant argues that the court should disre- 
gard them as not being part of the agency record. However, after 


m sulle? Roses, Incorporated’s Brief in Support of its Motion for Judgment on the Agency Record (“Plaintiff's 
rief”’), p. 60. 
41d. at 103. 
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consideration of their contents and comparison with the record, the 
court finds the appendix to be within the realm of permissible argu- 
ment in support of judicial review. 

The standard prescribed by statute for such review of a final ITC 
determination is whether it is unsupported by substantial evidence 
on the record, or otherwise not in accordance with law. 19 U.S.C. 
§ 1516a(b\(1)(B). The record is to be reviewed for “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a 
conclusion”. Consolidated Edison Co. v. NRLB, 305 U.S. 197, 229 
(1938). And in doing so, the 


views of this court may not be freely substituted for those of 
ITC; nor may reversal be predicated solely on an interpretation 
of the facts that seems more reasonable. Only if ITC’s determi- 
nation is not supported by substantial evidence, or if it was 
reached in a manner contrary to law, may it be overturned.5 


That law, 19 U.S.C. § 1677(7)B) (1982), required the Commission 
to consider, among other factors— 


(i) the volume of imports of the merchandise which is the sub- 
ject of the investigation, 

(ii) the effect of imports of that merchandise on prices in the 
United States for like products, and 

(iii) the impact of imports of such merchandise on domestic 
producers of like products. 


Subsection (C) of section 1677(7) added the following: 


(i) Volume.—In evaluating the volume of imports of merchan- 
dise, the Commission shall consider whether the volume of im- 
ports of the merchandise, or any increase in that volume, either 
in absolute terms or relative to production or consumption in 
the United States, is significant. 

(ii) Price——In evaluating the effect of imports of such mer- 
chandise on prices, the Commission shall consider whether— 


(I there has been significant price undercutting by the 
imported merchandise as compared with the price of like 
products of the United States, and 

(II) the effect of imports of such merchandise otherwise 
depresses prices to a significant degree or prevents price in- 
creases, which otherwise would have occurred, to a signifi- 
cant degree. 


(iii) Impact on affected industry.—In examining the impact 
on the affected industry, the Commission shall evaluate all rel- 
evant economic factors which have a bearing on the state of the 
industry, including, but not limited to— 


(I) actual and potential decline in output, sales, market 
share, profits, productivity, return on investments, and 
utilization of capacity. 

(II) factors affecting domestic prices, and 


5USX Corp. v. United States, 11 CIT ——-, ——, 655 F. Supp. 467, 489 (1987). 
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(III) actual and potential negative effects on cash flow, 
inventories, employment, wages, growth, ability to raise 
capital, and investment. 


No one of the foregoing factors is necessarily dispositive of the 
question of material injury. The ITC is obligated to weigh all the 
pertinent evidence gathered in an investigation in reaching a deter- 
mination. E.g., SCM Corp. v. United States, 4 CIT 7, 13, 544 F. Supp. 
194, 199 (1982). 

With regard to the volume of imports, the ITC majority conceded 
that it had “increased substantially”. Pub. 1575 at 7. However, the 
commissioners found U.S. consumption rose during the review peri- 
od at a pace twice that of import volume, and the expanding market 
was thus able to absorb substantially the import increase while, at 
the same time, spurring domestic production. 

Undercutting was found in 62 of 110 delivered price comparisons, 
at an average of 20 percent, while 43 comparisons reflected over- 
selling of the Colombian imports, by an average of approximately 
18 percent. Many of the instances of undercutting were explained, 
however, by the fact that locally-grown roses carried price premi- 
ums based on freshness and an ability of growers to supply the flow- 
ers on a short-term need basis. See Pub. 1575 at 9-10. Those who re- 
ported price-comparison data generally indicated they had pur- 
chased imports as a complement to, rather than a substitute for, 
their domestic purchases, usually during times of shortfalls in the 
domestic supply. See id. at 9, n. 27, citing staff report at A-41 and 
A-114 to A-115. 

The data submitted by the growers covered two varieties of rose, 
hybrid tea and sweetheart. The former variety accounted for 75 per- 
cent of the domestics’ data and almost all of the imports, while the 
remaining domestic 25 percent was for sweetheart roses. The ITC 
concluded that the imports did not depress domestic prices. See id. 
at 7-8. The data reflected an industry where wholesalers purchased 
70 percent of the domestic producers’ output and almost 100 per- 
cent of the imports, and “[djomestic rose growers’ selling prices of 
both hybrid tea and sweetheart roses sold to wholesale florists gen- 
erally increased in the January-March periods of 1982-84 and in 
the full-year period of 1983. * * *” Id. at A-34. Price comparisons at 
the retail level, on the other hand, were mixed. Domestic sweet- 
heart-rose prices increased in both annual and first-quarter compar- 
isons,® while hybrid-tea-rose prices went up annually, though declin- 
ing slightly in the first quarters. The Commission majority was not 
impressed by this fact, concluding that the lack of head-to-head 
competition between the domestics and the imports in the retail hy- 
brid-tea-rose market could not directly affect domestic pricing pat- 
terns. See id. at 8. 


®The ITC determined that the “January-March period is the period of the year when rose growers sell most of 
their production in terms of dollar value * * * [and] are able to command the highest prices because of high de- 
mand resulting from such holidays as Valentine’s Day.” Pub. 1575 at 8, n. 21. 
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At oral argument, the plaintiff acknowledged that “the ITC may 
not rely [upjon isolated tidbits of data which suggest a result contra- 
ry to the clear weight of the evidence.” Transcript at 24, quoting 
USX Corp. v. United States, 11 CIT ——, ——, 655 F. Supp. 487, 48a 
(1987). Whatever its precise weight, there is substantial evidence on 
the record to support the ITC’s conclusion that the domestic indus- 
try was sound during the period of investigation. Domestic produc- 
tion and sales increased during that time, as did the dollar value of 
those sales when measured both in the aggregate and on a unit ba- 
sis. The investigation disclosed that more square footage was devot- 
ed to domestic production, with an increase in the average yield per 
plant, despite a decrease in the number of plants in production. 
While employment of production and related workers slumped 
somewhat, their productivity increased, as did salaries. Net income 
before taxes increased each year, measured annually, and, while 
the first-quarter 1984 breakdown revealed a decline in pre-tax net 
income, domestic growing expenses, increasing at a rate twice that 
of sales, helped account for this fall-off. Reported lost sales, as con- 
firmed by the staff, represented a small percentage of the Colombi- 
an imports, with many buyers citing non-price reasons for purchas- 
ing them. 

The plaintiff argues that the real health of the domestic industry 
was masked by the ITC’s failure to break down separately the data 
by rose variety, or by geographic producer sector (e.g., eastern ver- 
sus California), and by its reliance on domestic financial informa- 
tion on an annual, rather than quarterly, basis. As presented, plain- 
tiffs position is one which would necessitate judicial reweighing of 
the evidence to take into account the factors and approach it favors, 
but this court is not at liberty to reweigh evidence in an action such 
as this. 


Ill 


An affirmative injury determination by the ITC pursuant to 19 
U.S.C. § 1673d(b)(1) requires both the existence of material injury, 
or threat thereof, to an industry in the United States and a causal 
connection between such injury or threat and imports determined 
to be sold at less than fair value. E.g., American Spring Wire Corp. 
v. United States, 8 CIT 20, 23, 590 F. Supp. 1273, 1276 (1984), aff'd 
sub nom. Armco, Inc. v. United States, 760 F.2d 249 (Fed. Cir. 1985). 
Not only did the majority not find material injury, the commission- 
ers concluded that “any injury suffered by the domestic rose grow- 
ers was not caused by imports of Colombian roses.” Pub. 1575 at 10. 

Be that as it may, as indicated above the majority also reached a 
negative determination on the question of threat of material injury. 
That conclusion, of necessity, is more problematic on the record at 
hand, as discussed by the dissent. Indeed, just after the final deter- 
mination was published, Congress enacted the Trade and Tariff Act 
of 1984, Pub.L. No. 98-573, which set forth, among other provisions, 
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“relevant economic factors” to be considered on the threat is- 
sue’—upon legislative recognition that “the projection of future 
events is necessarily more difficult than the evaluation of current 
data.”*® In any event, at the time of the determination herein, the 
ITC was to “consider any economic factors it deems relevant, and 
consider the existing and potential situation with respect to such 
factors.’ Section 207.26 of title 19, C.F.R. listed the following points 
to be considered: 


(1) The rate of increase of subsidized or dumped exports to 
the U.S. market; 

(2) Capacity in the exporting country to generate exports; and 

(3) The availability of other export markets. 


In considering such factors, however, Congress has mandated that 
any perceived threat be real and actual injury imminent. See S. 
Rep. No. 249, 96th Cong., 1st Sess. 88-89 (1979); 19 U.S.C. 
§ 1677(7)F Gi). 

The staff report disclosed increases in Colombian production and 
in U.S. imports. Moreover, information obtained by the investiga- 
tors indicated that by 1986 additional millions of blooms would be 
available for export to the United States, as compared with the 
1983 level. The ITC’s conclusion that a real threat of actual injury 
was not imminent was predicated on an assumption that every one 
of the additional blooms would be exported to the United States, 
but, even with a possible annual increase of ten million, the majori- 
ty determined a decline in the rate of import growth when com- 
pared to that for the period of investigation. During that time, 
when the market experienced greater increases in imports and 
losses of domestic share, consumption also increased, with concomi- 
tant annual rises in production, prices, sales and profits on the part 
of the domestic industry. 

While reasonable minds can disagree as to the import of these 
and other record facts for the future, the court cannot conclude that 
they are too insubstantial within the meaning of 19 U.S.C. 
§ 1516a(b)\(1)(B) to support the ITC’s determination that the domes- 
tic rose industry was not faced with imminent threat of material in- 
jury by reason of the Colombian imports. 


IV 


A hearing held by the ITC provided the petitioner with an oppor- 
tunity to present sworn statements from domestic rose growers on 
lost sales, operating expenses, and price suppression and depression. 
The plaintiff now argues that this information was given insuffi- 
cient consideration, claiming the “testimony was largely ignored in 

7See 19 U.S.C. § 1677(7XF). 

8HLR. Rep. No. 1156, 98th Cong., 2d Sess. 174 (1984). That report also states that the “purpose of the threat pro- 
vision is to prevent actual material injury from occurring.” 

9S.Rep. No. 249, 96th Cong., 1st Sess. 88 (1979). Cf. H.R. Rep. No. 317, 96th Cong., 1st Sess. 47 (1979) (“in consid- 


ering threat, high present capacity utilization of the domestic industry and the absence of other indicia of present 
injury should not be considered as conclusive as to the absence of threat of injury”). 





U.S. COURT OF INTERNATIONAL TRADE 29 


the staff report * * * and in the views of the majority, who referred 
to it in a single instance in a footnote. * * *” Plaintiffs Brief at 61. 
However, the law does not require a written response by the ITC to 
all points made by parties before it. E.g., British Steel Corp. v. Unit- 
ed States, 8 CIT 86, 98, 593 F. Supp. 405, 414 (1984). A presumption 
exists that the commissioners consider all the evidence in making 
their determinations, and the burden is on the plaintiff to make a 
contrary showing. E.g., Rhone Poulenc, S.A. v. United States, 8 CIT 
47, 55, 592 F. Supp. 1318, 1326 (1984). Here, the plaintiff has failed 
to persuade this court that the Commission neglected to consider all 
relevant proferred information during its deliberations. 

The court has reviewed the sheets of “corrected” data submitted 
by the plaintiff in the appendix to its brief and which allegedly ex- 
pose errors committed by the ITC staff. New compilations are 
presented from questionnaire data for some 163 domestic growers. 
However, plaintiff's presentation is not conclusive that any errors 
are “so gross as to invalidate the * * * [ITC’s] analysis or the conclu- 
sions following from it”,!° particularly where, as here, the Commis- 
sion relies on a supportable view of the industry as a whole. 

This being the case, the court concludes that the challenged ITC 
negative final determination is supported by substantial evidence 
on the record and otherwise in accordance with law. Plaintiffs mo- 
tion for judgment on the agency record must therefore be denied. 

Judgment will enter accordingly. 


(Slip Op. 89-116) 


ASOCIACION COLOMBIANA DE EXPORTADORES DE FLORES (ASOCOFLORES), ET AL., 
PLAINTIFFS v. UNITED STATES, DEFENDANT, AND FLORAL TRADE COUNCIL OF 
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(Dismissed. ] 
(Decided August 23, 1989) 
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10Gifford-Hill Cement Co. v. United States, 9 CIT 357, 372, 615 F. Supp. 577, 588 (1985). 
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OPINION 


Restani, Judge: After reviewing plaintiffs’ brief on the merits the 
court adopts the discussion in part two of its opinion herein of July 
19, 1989, Slip Op. 89-99, denying preliminary injunctive relief. This 
court remains of the view that the International Trade Administra- 
tion (ITA) did not violate its regulation, 19 C.F.R. § 353.53a(a) 
(1988), by agreeing to conduct an administrative review of its unfair 
trade order, with respect to 203 exporters or growers of cut flowers 
from Colombia. 

ITA has admitted it cannot identify which exporters are supply- 
ing the importers of greatest concern to the domestic industry. In 
the case of an industry composed of numerous small exporters and 
growers Floral Trade Council’s (FTC) and ITA’s inability to focus on 
specific exporters or growers is understandable.! Plaintiffs’ asser- 
tion that the sales of small exporters, individually, have no appreci- 
able impact on a commodity market is irrelevant. ITA acted reason- 
ably in deciding that a broad review of an industry composed of nu- 
merous small exporters is appropriate where the lines to importers 
whose sales allegedly harm FTC are not clear. 

A broad review presents a very unpredictable situation. The do- 
mestic industry, if given its choice, would like a review narrow 
enough to address its main concerns, without risking a possibly 
wide-ranging negative result. Past litigation regarding the extent of 
administrative review of the unfair trade orders covering cut flow- 
ers has indicated that the domestic industry cannot obtain the par- 
ticular type of narrow review it first requested. See Floral Trade 
Council of Davis, Calif. v. United States, 12 CIT ——, 692 F. Supp. 
1387 (1988). Thus, the domestic industry has decided to make a 
broader request and to accept a certain risk. This is its choice to 
make. 

That this review has not been narrowed because of its factual 
context, does not mean that the regulation at issue is not designed 
to narrow review where possible or that the regulation has been vi- 
olated. FTC’s request satisfies the letter of the regulation and ITA 
has not acted unreasonably in deciding in this situation that the 
spirit of the regulation is met as well. 

ITA’s determination is affirmed. 


1Plaintiffs offer no evidence that the importers of concern are willing to identify their sources. 
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Siegel, Mandell & Davidson (Laurence M. Friedman) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, Civil 
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MEMORANDUM DECISION AND ORDER 


TsoucaLas, Judge: This motion is brought by plaintiff pursuant to 
Rule 60(b) or, in the alternative, Rule 59(e) of the Rules of the Unit- 
ed States Court of International Trade for an Order setting aside 
the order of dismissal issued in this Court on July 12, 1989 and to 
restore the case to the Suspension Disposition Calendar, Court No. 
85-11-01552 and to remain there an additional six months up to 
and including January 31, 1990. Plaintiff states that the dismissal 
in this case was the result of inadvertence and mistake. 


BACKGROUND 


The summons in this case was filed on April 18, 1986, and the 
case was suspended thereafter under the test case of Bantam 
Travelware, Div. of Peter’s Bag Corp. v. United States, Court No. 
85-11-01552. 

This Court decided the test case of Bantam Travelware, Div. of 
Peter’s Bag Corp. v. United States on December 3, 1987. An appeal 
was taken from said decision, and the United States Court of Ap- 
peals for the Federal Circuit affirmed this Court’s opinion on Octo- 
ber 4, 1988. See 11 CIT ——, 679 F. Supp. 8 (1987), aff’d, 858 F.2d 
742 (Fed. Cir. 1988). 

On February 24, 1989, plaintiff in this case submitted a motion 
for an extension of time within which the case may remain on the 
captioned Suspension Disposition Calendar. Plaintiff at that time 
requested that an order be granted so that the time within which 
this case may remain on the captioned Suspension Disposition Cal- 
endar be extended from February 28, 1989 up to and including Au- 
gust 31, 1989. The Court issued an order on February 27, 1989 ex- 
tending the time from February 28, 1989 up to and including June 
22, 1989. 

On July 12, 1989, the case was dismissed by the Court since noth- 
ing was done by the plaintiff to remove the case from the Suspen- 
sion Disposition Calendar, as required. Plaintiff now moves to set 
aside the order of dismissal and to restore this case to the Suspen- 
sion Disposition Calendar of Court No. 85-11-01552 and for a six- 
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month extension of time for the case to remain thereon. Plaintiff 
states that the dismissal in this case was the result of inadvertence 
and mistake. 


Discussion 


Rule 60(b) of the Rules of the United States Court of Internation- 
al Trade permits a party to be relieved from a final judgment, or- 
der, or proceeding for the following reasons: 


(1) mistake, inadvertence, surprise, or excusable neglect; (2) 
newly discovered evidence which by due diligence could not 
have been discovered in time to move for a new trial or rehear- 
ing under Rule 59(b); (3) fraud (whether heretofore denominat- 
ed intrinsic or extrinsic), misrepresentation, or other miscon- 
duct of an adverse party; (4) the judgment is void; (5) the judg- 
ment has been satisfied, released, or discharged, or a prior 
judgment upon which it is based has been reversed or otherwise 
vacated, or it is not longer equitable that the judgment should 
have prospective application; or (6) any other reason justifying 
relief from the operation of the judgment. 


In the absence of any acceptable excuse for plaintiff's inaction 
and noncompliance with this Court’s order of February 27, 1989, 
and the fact that plaintiff has failed to demonstrate any mistake, 
inadvertence, surprise, or excusable neglect that would justify relief 
from the dismissal in this case under Rule 60(b), the dismissal 
should not be set aside and the case not restored to the Suspension 
Disposition Calendar. To do so would be to allow defaulting plaintiff 
to escape the consequences of its inaction simply by asserting that 
there was mistake or inadvertence. No reason has been given by 
plaintiff for its inaction. Plaintiff was well aware of the time factors 
involved in this case since it has been notified and had made appli- 
cation to extend the time within which this case should remain 
under the captioned Suspension Disposition Calendar. This Court’s 
order, dated February 27, 1989, specifically extended the date with- 
in which the case may remain on the captioned Suspension Disposi- 
tion Calendar from February 28, 1989 up to and including June 22, 
1989. The time granted was less than that requested by plaintiff, 
therefore, putting it on notice that action should be taken to remove 
the case from the Suspension Disposition Calendar. Plaintiff failed 
to take any action and the case was dismissed on July 12, 1989. 

In order to qualify for Rule 60(b\(1) relief, the “movant must 
demonstrate that he has a meritorious defense and that arguably 
one of the four conditions for relief applies—mistake, inadvertence, 
surprise or excusable neglect.” Universal Film Exchanges, Inc. v. 
Lust, 479 F.2d 573, 576 (4th Cir. 1973) (emphasis in original). 
Neither ignorance nor carelessness on the part of a litigant or his 
attorney provides grounds for relief under Rule 60(b)(1). Bershad v. 
McDonough, 469 F.2d 1333, 1337 (7th Cir. 1972); see also United 
States v. Cirami, 535 F.2d 736 (2nd Cir. 1976). 
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In light of the above, the plaintiffs motion, pursuant to Rule 
60(b), for an order setting aside the order of dismissal issued by this 
Court on July 12, 1989 and to restore this case to the Suspension 
Disposition Calendar, is denied. 

Counsel also requests, in the alternative, that the case be restored 
to the calendar pursuant to Rule 59(e) of the Rules of this Court. 
Rule 59e) of the Rules of the United States Court of International 
Trade specifically reads that a “motion to alter or amend the judg- 
ment shall be served not later than 30 days after the entry of the 
judgment.” Nothing in the papers submitted by plaintiff indicates 
that plaintiff is entitled to any relief under Rule 59%e). Therefore, 
the motion to restore the case to the calendar pursuant to Rule 
59(e) is hereby denied in all respects. 


MOTION DENIED 


(Slip Op. 89-118) 


FoRMER EMPLOYEES OF PERMIAN CorP., PLAINTIFFS v. UNITED STATES, 
DEFENDANT 


Court No. 89-01-00050 
[Judgment for Defendant.] 


(Decided August 24, 1989) 
James L. Lalicker, pro se, for plaintiffs. 
Stuart E. Schiffer, Acting Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch (Velta A. Melnbrencis), Civil Division, United States 
Department of Justice, for defendant. 


OPINION 


Restani, Judge: Plaintiffs, former employees of Permian Corp. 
bring this action challenging the determination of the Secretary of 
Labor (Labor) that they are ineligible for trade adjustment benefits 
under section 223 of the Trade Act of 1974 (the Act), 19 U.S.C. 
§ 2272 (1982 & Supp. V 1987). Public Record Document Number 
(PR) at 24; 53 Fed. Reg. 38,104—105 (Sep. 29, 1988). Under section 
223 of the Act, Labor must determine whether the petitioning 
group meets the eligibility requirements set forth in section 222 of 
the Act! and issue a certification of eligibility to apply for assistance 


1The section 222 group eligibility requirements are found at 19 U.S.C. § 2272 (1982 & Supp. V 1987) which 
states in relevant part that: 
The Secretary shall certify a group of workers * * * as eligible to apply for adjustment assistance 
under this part if he determines— 
(1) that a significant number or proportion of the workers in such workers’ firm or an appropri- 
ate subdivision of the firm have become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivision have decreased absolutely, and 
(3) that increases of imports of articles like or directly competitive with articles produced by 
such workers’ firm or an appropriate subdivision thereof contributed importantly to such total or 

partial separation, or threat thereof, and to such decline in sales or production. 
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to any worker group meeting such requirements. 19 U.S.C. § 2273 
(a). The statute also provides, in relevant part: 
(b) Workers covered by certification 


A certification under this section shall not apply to any work- 
er whose last total or partial separation from the firm or appro- 
priate subdivision of the firm before his application under sec- 
tion 2291 of this title occurred— 


(1) more than one year before the date of the petition on 
which such certification was granted * 


19 U.S.C. § 2273 (b) (1982) (emphasis added). 

With the enactment of the Omnibus Trade and Competitiveness 
Act of 1988, Pub. L. No. 100-418, 102 Stat. 1107, Congress estab- 
lished a one-time exception to the one year petition filing require- 
ment of § 2273 (b). The exception applies to workers separated after 
September 30, 1985 from firms engaged in the exploration or drill- 
ing for oil or natural gas, who were not eligible for adjustment as- 
sistance prior to the 1988 amendment. The statute directs Labor to 
consider the petitions of such workers timely so long as they are 
submitted within 90 days after August 23, 1988, the effective date of 
the 1988 Act. Prior to the enactment of the 1988 Act, workers en- 
gaged in the exploration or drilling for oil had been held not to 
“produce” an article within the meaning of the statute. See Former 
Employees of Zapata Offshore Co. v. United States, 11 CIT ——, Slip 
Op. 87-124 (Nov. 9, 1987). Section 1421 (a) of the 1988 Act amended 
19 U.S.C. § 2272 by adding at the end thereof a new subsection (b) 
which states in relevant part: 


(b) For purposes of subsection (a)(3) 
* * * * 


* 
(2A) any firm, or appropriate subdivision of a firm, that en- 

gages in exploration or drilling for oil or natural gas, shall be 

considered to be a firm producing oil or natural gas. 

(B) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil or natural gas, or other- 
wise produces oil or natural gas, shall be considered to be pro- 
ducing articles directly competitive with imports of oil and with 
imports of natural gas. 


102 Stat. at 1242-43. 


DISCUSSION 


On September 6, 1988, three former workers of the Permian Cor- 
poration, located in Hays, Kansas, filed a petition for certification of 
eligibility for trade adjustment assistance benefits pursuant to 19 
US.C. § 2271 (1982 & Supp. V 1987). The petition stated that the 
Permian Corp. was in the business of transporting and selling do- 
mestic crude oil which is used to produce fuel, plastics, etc. The pe- 
tition alleged that the lower cost of imported crude oil had made it 
difficult for the domestic industry to produce oil competitively and 
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that a resulting decline in domestic production had “drastically cut 
into Permian’s business.” PR at 2. 

Since the worker separations in this case occurred in 1986, plain- 
tiffs’ September 1988 petition was clearly untimely under the stat- 
ute as it existed prior to the enactment of the 1988 Act. See United 
Mine Workers of America v. Brock, 11 CIT ——, 664 F.Supp. 543 
(1987). On November 10, 1988, Labor issued its determination that 
the workers of Permian Corp. were not eligible to apply for adjust- 
ment assistance. This determination was based on Labor’s finding 
that the workers of Permian Corp. were not engaged in the explora- 
tion or drilling for oil or natural gas. Therefore, plaintiffs were not 
covered by the retroactive provision of section 1421(a) of the 1988 
Act. PR at 24. Specifically, Labor’s investigation revealed that Per- 
mian Corp. was in the business of transporting and marketing 
crude oil purchased from unaffiliated oil companies. PR at 2, 6, 16. 
Plaintiffs do not dispute this finding, but argue generally that they 
are entitled to eligibility because their layoffs were due to oil im- 
ports from the Middle East. Plaintiffs argue that these imports led 
to a decline in the price of oil, which caused domestic oil companies 
to shut down wells, which left Permian Corp. “with no oil to haul.” 
PR at 28. The court disagrees with plaintiffs’ argument, and finds 
Labors’ determination denying eligibility to be supported by sub- 
stantial evidence. 19 U.S.C. § 2395(b) (1982). 

Although the court recognizes that plaintiffs’ jobs at the Permian 
Corp. were related to the domestic oil industry and that the Permi- 
an Corp. appears to have been adversely affected by a downturn in 
that industry caused by low priced imported oil, this relationship 
does not render plaintiffs eligible for adjustment assistance benefits. 
Rather, as indicated, supra, plaintiffs must meet the specific eligi- 
bility requirements set forth in the statute. When Congress 
amended § 2272 in 1988, it did so because it realized that “explora- 
tion, drilling and production activities in the crude oil and natural 
gas industries are inextricably linked.” H. Conf. Rep. No. 576, 100th 
Cong., 2d Sess. 694 reprinted in 1988 U.S. Code Cong. & Admin. 
News 1547, 1727. Congress went on to explain that, “[fjor the pur- 
poses of this amendment, the conferees consider firms engaged in 
exploration or drilling to include, for example, independent drillers, 
pumpers, seismic and geophysical crews, geological crews, and mud 
companies.” Jd. Thus, the legislative history of this amendment in- 
dicates that it is intended to apply to a distinct category of workers, 
namely those working for companies involved in locating and ex- 
tracting oil from the ground, and not more generally to any workers 
in related industries who may have been adversely affected in some 
way by oil imports.” The court finds that Labor did not err when it 

2That Congress did not intend the amendment to cover such a broad group of workers is further supported by 
the fact that Congress included in the 1988 Act a new provision which appears to relate more closely to the situa- 
tion complained of by plaintiffs. Under section 1421(bX1) of the Act, paragraph (3) of section 222(a) of the Trade 
Act of 1974 (19 U.S.C. § 2272(aX3)) is amended to read as follows: 


(3) increases of imports of articles like or directly competitive with articles— 
Continued 
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determined that the workers of Permian Corp. did not fall within 
the specific category of workers contemplated by the amendment. 

Accordingly, the court affirms Labor’s determination that plain- 
tiffs are ineligible for trade adjustment benefits. 


(Slip Op. 89-119) 


Sucar Workers Union, Locat 1660, ILA, AFL-CIO, pLaintiFrs v. 
UniTep STATES, DEFENDANT 


Court No. 88-08-00670 
[Remanded] 
(Dated August 25, 1989) 


Kelley Drye & Warren (Eugene T. D’Ablemont; Joel E. Cohen and Cynthia A. Ep- 
stein with him on the brief) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; David M. Cohen, Director, 
Civil Division, Commercial Litigation Branch, U.S. Department of Justice (Velta A. 
Melnbrencis) for the defendant. 


OPINION 
BACKGROUND 


Muscrave, Judge: Plaintiff, on behalf of two-hundred and twenty- 
five former employees of Amstar Sugar Corporation who were ter- 
minated when Amstar closed its Bunker Hill Refinery in Charles- 
town, Massachusetts, here challenges the Secretary of Labor’s de- 
termination which denied certification of eligibility of these work- 
ers for worker adjustment assistance benefits under the Trade Act 
of 1974, 19 U.S.C. § 2271-2321, 2395 (1982 and Supp. IV 1986), as 
amended by the Omnibus Trade and Competitiveness Act of 1988, 
Pub. L. No. 100-48, § 1421-30, 102 Stat. 1107, 1242-44 (1988). Am- 
star purchased raw sugar, refined this sugar at its Bunker Hill fa- 
cility, and sold the refined product to its customers. In early 1988 
Amstar closed its Bunker Hill Refinery, due, argues the plaintiff, to 
decreases in sales caused by its customers buying cheaper “blended 
sugar” and “sugar substitute” imports instead of refined sugar pro- 
duced by the Bunker Hill plant. Subsequently, on 4 April 1988, 
plaintiff filed a petition for certification of eligibility for trade ad- 
justment assistance with the Department of Labor, Office of Trade 
Adjustment Assistance (“OTAA”). 

After consideration of plaintiff's petitions by OTAA, the Secreta- 
ry of Labor determined that the former Amstar employees were not 
eligible for adjustment assistance, because of OTAA’s conclusion 

(A) which are produced by such workers’ firm or appropriate subdivision thereof, or 
(B) for which such workers’ firm, or appropriate subdivision thereof, provides essential goods or 


essential services, contributed importantly to such total or partial separation, or threat thereof, and 
to such decline in sales or production. 


102 Stat. at 1243-44 (emphasis added). Because this provision has not yet taken effect, see section 1430 of the 
1988 Act, 102 Stat. at 1257 (19 U.S.C. § 2397 note), it provides no relief for plaintiffs in this case. 
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that their separation from employment was not caused by increased 
imports of refined sugar. OTAA reached this conclusion based on its 
finding that 
U.S. imports of refined cane and beet sugar [were] negligible 
during the most recent period available, 1986 and 1987. The ra- 
tio of imports to domestic production did not exceed one per- 
cent during that period. 


Additionally, OTAA surveyed major declining customers of the 
Bunker Hill Refinery regarding their purchases of refined sugar for 
the periods January through March of 1987 and 1988, and found 
that import purchases of refined sugar by these customers during 
this period “were not important” and “did not contribute impor- 
tantly to any employment declines at [the Bunker Hill Refinery].” 

In challenging this negative determination by the Secretary of 
Labor, plaintiff asserts that the OTAA’s methodology was flawed in 
that it focused only upon imports of refined beet and cane sugar, 
and ignored alleged harmful effects on the Bunker Hill operations 
from increased imports of high-sugar blend products and sugar sub- 
stitutes, despite the fact that plaintiff raised this issue in its peti- 
tion to OTAA. 

During the OTAA investigation in the present matter, OTAA was 
notified of the existence of an ongoing investigation by the General 
Accounting Office (“GAO”) of imports into the United States of 
“sugar-containing products”. The final OTAA findings evidence con- 
sideration only of imports of refined sugar. 

Subsequent to the conclusion of the OTAA inquiry, the GAO pub- 
lished the findings of its inquiry (“GAO Report”). This inquiry 
found substantial increases in the amounts of sugar imported into 
this country in high-sugar content products, a development which 
the GAO Report speculates to be the result of attempts by “re- 
sourceful business” to avoid the U.S. system of quotas on imports of 
raw and refined sugar. The report found that these increased im- 
ports may have displaced significant amounts of domestic sugar. 

In light of these findings which reflect favorably on its earlier ar- 
guments to the OTAA, plaintiff moved before this Court pursuant 
to Rule 56.1 of the Rules of the Court of International Trade to have 
the findings of the Secretary of Labor vacated and the case remand- 
ed to the Secretary for a redetermination of the eligibility of the 
former Amstar employees for worker adjustment assistance bene- 
fits. The defendant has agreed, “[a]fter consideration of the matters 
raised by plaintiff,” that this matter “should be remanded to the 
Labor Department, for further investigation and determination up- 
on remand, based upon the results of the further investigations.” 
Defendant’s Response To Plaintiff's Motion For Judgment Upon The 
Administrative Record and Request For Remand To The Depart- 
ment of Labor, at 1. The disagreement between the parties at this 
point is over the nature of the remand order. 
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Plaintiff emphasizes the fact that it presented the issue of im- 
ports of sugar blends and substitutes to the Labor Department in its 
earlier petition for adjustment assistance, only to have the issues 
apparently ignored by the Department. Consequently, plaintiff 
desires an order which directs the Department of Labor rather spe- 
cifically to investigate this issue on remand, especially in light of 
the publication of the GAO Report, so as to spare plaintiff the ne- 
cessity and expense of filing yet another Rule 56.1 motion before 
this Court, should the Department in its redetermination again fail 
to take into account the effect of sugar blends and substitutes. Ac- 
cordingly, plaintiff requests this Court to order the Department of 
Labor to 

(i) * * * investigate whether increased imports by customers of 
Amstar’s Bunker Hill Refinery of high-sugar content blends 
and sugar substitutes contributed importantly to the closing of 
Amstar’s Bunker Hill Refinery’ 


* * * * * * * 
and to require the Department to 


specifically consider the General Accounting Office’s June 1988 
Report entitled “Sugar Program—Issues Related to Imports of 
Sugar-Containing Products” when investigating the sugar-blend 
issue * * * 
The defendant proposes a much less specific order, requiring the 
Department of Labor to 


conduct a further investigation and make a determination upon 
remand concerning certification of eligibility to apply for ad- 
justment assistance for former workers at Amstar Sugar Corpo- 
ration’s Bunker Hill Refinery in Charlestown, Massachusetts 


* * * 


In responding to plaintiffs requested order, defendant argues that 
in order to investigate the effect upon the Bunker Hill Refinery of 
increased imports of sugar blends and substitutes, the Department 
of Labor must first determine that both of these products are “like 
or directly competitive with” the refined sugar produced by the 
Bunker Hill Refinery, in accordance with § 222(3) of the Trade Act 
of 1974, as amended, 19 U.S.C. § 2272(3) (1982 & Supp. IV 1986). 
The Department of Labor concedes that sugar substitutes are di- 
rectly competitive with refined sugar, but maintains that the issue 
of whether sugar blends are directly competitive with refined sugar 
has not been resolved. Therefore, the defendant argues, Labor must 
first inquire into whether sugar blends are directly competitive 
with refined sugar before proceeding to any investigation of wheth- 
er imports of these blends contributed importantly to the separation 
of the Amstar workers from their employment at the Bunker Hill 
Refinery. 
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DISCUSSION 


The findings of fact made by the Secretary of Labor in a worker 
adjustment assistance case are conclusive if supported by substan- 
tial evidence. 19 U.S.C. § 2395(b) (1982 & Supp. IV 1986). However, 
this Court may, for good cause, remand the case to the Secretary to 
take further evidence, and during this reinvestigation the Secretary 
may make new or modified findings of fact and may modify the pre- 
vious determination. Jd. 

Both parties to the present case agree upon the need for a re- 
mand for further investigation of plaintiffs petition in light of in- 
formation available on sugar blends and substitutes. Their disagree- 
ment is over the character of the remand order. 

Given the evidence presented to the Court in the parties’ motions, 
especially the GAO report, it is apparent that an examination of 
sugar blends and substitutes must be included in the re-evaluation 
of plaintiffs petition on remand. Whether the evaluation begins 
with the question of the effects of imports on Amstar, as presuma- 
bly it will with regard to sugar substitutes, or with the question of 
whether or not a product is like or competitive with the refined sug- 
ar produced by the Bunker Hill facility, as presumably it will with 
regard to sugar blends, it seems clear that the “substantial evi- 
dence” test requires that attention be given to, and conclusions 
reached concerning, the roles of both blends and substitutes in the 
separations from employment of the workers whose case is 
presented here. 

The Court is confident that the Labor Department, which agrees 
on the appropriateness of a remand, will take into account all rele- 
vant evidence including specifically the relevant June 1988 GAO 
Report. Accordingly, this matter is remanded to the Department of 
Labor in order to conduct a further investigation and make a deter- 
mination upon remand concerning certification of eligibility to ap- 
ply for adjustment assistance for former workers at Amstar Sugar 
Corporation’s Bunker Hill Refinery in Charlestown, Massachusetts. 
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